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The year 2015 brought about two very important amendments
to Polish arbitration law: amendments introduced by the Act of
15 May 2015, the Restructuring Law (the Restructuring Law), in
general in force as of 1 January 2016; and amendments introduced
by the Act of 24 July 2015 on Amendments of Certain Acts Due
to Support of Alternative Dispute Resolution (the ADR Law), the
legislative process of which is still pending.

The aim of these amendments was to adapt Polish rules on
arbitration (and ADR in general) to the needs of modern business
and create a friendly environment for arbitration.

Restructuring Act

Previous legislation

Bankruptcy in certain jurisdictions is not an impediment to arbi-
tral proceedings. Other legal systems adopt an opposite position.
Polish rules on the relation between bankruptcy and arbitration
have been very strict and have limited parties’ freedom in choos-
ing an appropriate forum to resolve their disputes. Under article
142 and 147" of the Act of 28 February 2003, the Bankruptcy and
Rehabilitation Law, when a party becomes bankrupt, the arbitra-
tion agreements concluded by this party lose their legal effect and
all pending arbitral proceedings are discontinued. All the claims
should therefore be brought before a state court, including in the
bankruptcy proceedings.

This rigid solution was explained by the need to maintain a
strict control of the state over bankruptcy claims and the need
to hear these claims in proceedings where the law was strictly
applied. Arbitration was regarded as a means of dispute resolution
where these aims were not always possible to be attained.

A vast majority of the Polish arbitration community criti-
cised these solutions as outdated and explained that the above-
mentioned concerns were not convincing. This is because the
ability of the tribunal to decide ex aequo and bono is limited
and, as practice shows, very rare. Furthermore, state control over
arbitration in post-arbitral proceedings, however also limited, is
sufficient to preserve the basic principles of the legal system.

Moreover, the desired protection of the bankruptcy estate
turned out in fact to be illusory in terms of international arbitra-
tion. This was demonstrated in the Elektrim SA case saga. This
case involved a series of arbitration and state court proceedings,
including LCIA arbitration in London. Elektrim SA, a Polish
company, was declared bankrupt and therefore, under Polish law,
the proceedings to which it was a party were to be discontin-
ued. However, the LCIA tribunal decided to apply English law to
determine whether the Polish party can take part in the arbitra-
tion. It then decided to continue the proceedings and rendered
awards. The enforcement and recognition of these awards was
initially denied in Poland. However, in two 2009 decisions® of
the Court of Appeals in Warsaw, the court refused to treat the
above-mentioned provisions of bankruptcy law as mandatory
rules of the Polish public policy, and granted the enforcement and

recognition. Consequently, it is in principle possible to initiate and
continue international arbitrations with Polish parties and Polish
bankruptcy law was not able to stop this phenomenon.

In mid-2012, the minister of justice convoked a task force
comprising judges, insolvency administrators, economists and
lawyers to evaluate existing regulations on insolvency and pre-
pare solutions for the future. The Elektrim SA case was one of
the issues that was debated. The solutions prepared by the task
force were transformed into a legislation which was enacted as the
Restructuring Law. In particular, the relation of arbitration and
bankruptcy was significantly amended and deserves a comment.

Amendments infroduced by Restructuring Law

Under the Restructuring Law, there will be only one kind of
bankruptcy proceeding (the name of the Act of 28 February 2003
was also changed to Bankruptcy Law), and therefore article 142 of
the Bankruptcy Law was erased. The new wording of article 147
of the Bankruptcy Law introduces a completely new perspective
on arbitration.

First, a declaration of bankruptcy will not automatically trig-
ger losing the effect of arbitration agreements and will not cause
a discontinuation of pending proceedings. Pending arbitral pro-
ceedings and state court proceedings will, in principle, be treated
in the same way, and general rules of the Code of Civil Procedure
(CCP) regarding state courts® will apply. This means that the tri-
bunal shall stay the proceedings and decide to continue the pro-
ceedings in principle only when the insolvency administrator (or
officer of similar competences) is established and made known to
the tribunal. Proceedings involving the estate need to be pursued
either by or against the insolvency administrator, who acts in the
capacity of a party.*

Furthermore, under article 145 (1) of the Bankruptcy Law,
the proceedings (arbitral or state court) with regard to a certain
liability shall continue only if this liability, being subject to filing
in the bankruptcy proceedings, was not included on the list of
liabilities (which contains liabilities to be satisfied in bankruptcy
proceedings) in a final and binding manner. Consequently, this
can be described as a ‘fork-in-the-road’ provision, allowing for the
pursuing of claims only in one forum.

The Restructuring Law also introduced article 147a of the
Bankruptcy Law, which regulates the avoidance of an arbitration
agreement. Under the new regulation, the arbitration agreement
will no longer lose its effect after the declaration of bankruptcy
and will, in principle, still be binding. However, the following rules
will apply in this regard:

* the insolvency administrator shall act in the capacity of a party
and is therefore entitled to sue and be sued;’

* the insolvency administrator shall be entitled to avoid the arbi-
tration agreement, under the following conditions:

e if the arbitral proceedings have not commenced before the

day of announcing bankruptcy;
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* with the consent of the judge-commissioner (a judge
ensuring that the insolvency is performed in accordance
with law); and

* if pursuing claims in arbitration will hamper the lig-
uidation of the bankruptcy estate, particularly if the
assets are insufficient to initiate and continue the arbi-
tral proceedings;’

* the other party can motion the insolvency administrator in
writing to decide whether the arbitration agreement will be
avoided (silence within 30 days amounts to avoidance);’

+ the other party can avoid the arbitration agreement itself if
the insolvency administrator, despite deciding not to avoid
the agreement, refuses to participate in the costs of the arbitral
proceedings. However, it is important to note that the deci-
sion to avoid the agreement rests with the other party, which
can decide to initiate the proceedings, taking into account
that it will be forced to bear the costs, at least as an advance.®

In each case, avoidance of the arbitration agreement triggers los-
ing the legal effect thereof.’

Moreover, as far as new modes of restructuring proceedings
are concerned, their initiation does not affect the binding effect
of the arbitration agreement (which neither loses effect as it did
before, nor can be avoided, as in case of initiation of bankruptcy
proceedings). The status of pending and future arbitral proceed-
ings is the same as the proceedings before state courts. In the
expedited composition proceedings, the debtor is obligated to
immediately inform the court supervisor about any arbitral pro-
ceedings (and proceedings before state courts) regarding the estate
initiated by or against the debtor. In these cases, admission or
release of claims, concluding a settlement or admitting facts rel-
evant for the case by the debtor without the court supervisor’s
consent will be ineffective.!’ In the composition proceedings, the
court supervisor will join the proceedings by operation of law,
acting with capacity of a party.!! The abovementioned rules on
admission or release of claims, concluding a settlement or admit-
ting facts relevant for the case apply in composition proceedings
as well.”? In case of initiating the recovery proceedings, if a the
debtor is a party to the arbitration agreement, any proceedings can
be initiated and pursued either by or against the administrator.
This means that all pending proceedings need to be stayed and
can resume with the administrator acting as a party."

To conclude, the pending arbitral proceedings will be treated
in a similar manner as the proceedings before the state court; this
undoubtedly simplifies the legal system. In principle, the bank-
ruptcy will not affect the arbitration agreement. However, the
possibility of avoidance of the agreement in the event that the
estate will not be able to participate in the costs of the proceed-
ings creates a safety valve. In such a situation, pursuing claims in
arbitration would seem less attractive for the counterparty of the
bankrupt than initiating state court proceedings. On the other
hand, the possibility of avoiding the arbitration agreement is in
line with the insolvency administrator’s power to avoid certain
agreements concluded by the bankrupt entity, but is always under
the control of the judge and for the benefit of the bankruptcy
estate. Consequently, the new rules create a fair equilibrium of the
interests of the insolvent party and its counterparties.

The ADR Law

Previous legislation

Several actions have been taken in the arbitration community
to reduce the length of arbitral proceedings, including drafting
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guidelines, principles, notes and good practices. These actions
have undoubtedly led to many improvements in this regard.
However, the length of the arbitration itself is only part of the
problem. Even a fast and effective dispute resolution by arbitrators
can be jeopardised by long post-arbitral proceedings before a state
court. That is why many countries (eg, Switzerland and Austria)
chose to hear post-arbitral cases only in one instance. Moreover,
some jurisdictions, like Switzerland, allow foreign parties even to
waive the right to file a2 motion to set aside an arbitral award."

In this regard, the Polish law is less flexible. Under the current
wording of the CCP, proceedings for setting aside of the award are
conducted on the basis of the rules pertaining to general conten-
tious proceedings:'®

* the judgment of the first instance is subject to an appeal;"’

* the judgment of the second instance in some cases can be
subject to cassation to the Supreme Court® (eg, in monetary
claims, the minimum amount in dispute for the cassation to
be possible 1s 50,000 zlotys; and

 the case is initiated by the court that is competent to hear a
case if the parties have not entered into an arbitration agree-
ment."” It can be either a district or regional court, generally

depending on the value of the dispute and the type of claim.?

The proceedings for the recognition and enforcement of an arbi-
tral award are two-tiered. They end with a procedural decision
which can be subject to an appeal.?' A cassation can also be filed,
but only with respect to foreign arbitral awards.?

These solutions lead to the conclusion that in certain arbi-
trations the time from the initiation of the proceedings to the
execution of the claim could be longer than the length of the
state-court proceedings in a similar case (and will certainly be
longer if the losing party pursues every available means of appeal).
Consequently, the arbitration community has advocated for
amendments in this regard for many years.

In 2013, the Polish Ministry of Economy established a task
force of judges, experts and practitioners to create a friendly envi-
ronment for alternative dispute resolution. The proposals of the
group lead to the adoption of the ADR Law. On the one hand, it
regulates mediation in a new way in line with modern regulations;
on the other, it proposes new solutions with several aspects of
arbitration to establish Poland as an arbitral-friendly jurisdiction.
The aim of the amendments in both methods of dispute resolu-
tion was to facilitate business in Poland.

Amendments infroduced by the ADR Law

Before examining the amendments pertaining to arbitration, some

examples of changes in mediation are worth mentioning. While

they do not pertain to the mediation proceedings specifically, they
give an overall spirit of the changes in the CCP:

* The state court is obligated to encourage the parties to take
part in mediation® and informs the parties about the possibil-
ity to amicably settle the case (eg, by mediation).*

+ If a party avoids mediation ‘in an obviously groundless man-
ner’, the court will be entitled to order this party to pay the
costs of the proceedings, irrespective of their outcome.”

* The costs of counsels will be determined also by taking into
account their attempts at amicable settlement of the case.?

* Every statement of claim has to contain information as to
whether the parties have tried any means of alternative dis-
pute resolution, including mediation and if they did not — an
explanation why.”
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It is therefore clear that the Polish legislator has noticed that the

resolution of disputes outside court is highly effective for the par-

ties and the court system, and that ADR deserves strong support.
The ADR Law also introduced the following major amend-
ments with regard to arbitration:

+ areduction of the time-limit to file the motion to set aside an
award from three to two months;

* hearing the motion to set aside an award by the court of
appeals in the first instance with a possibility to file a cassation
to the Supreme Court; and

* hearing the motion to enforce or recognise an arbitral award
by the court of appeals in the first instance with a possibility
to file an appeal (in the case of domestic awards) or a cassation
to the Supreme Court (in the case of foreign awards).

The new wording of article 1174, section 1 of the CCP requires

a statement of impartiality and independence from arbitrators in

every proceeding and obligates them to inform the parties on all

circumstances that can trigger doubts as to the impartiality and
independence. This issue was previously left to arbitral rules and
the agreement of the parties. The legislator decided to reinforce
the principle of impartiality and independence to inspire confi-
dence of the parties towards arbitration.

The ADR Law introduced new rules on the proceedings for
setting aside the award:

 the rules on appellate proceedings before a state court will,
in principle, apply to these proceedings and the motion for
setting aside the award should meet the formal requirements
of an appeal;®®

* the motion should be filed within two months (down from
three months) from the receipt of the award;*

* the motion should, in principle, be filed with the court of
appeals in the jurisdiction of which the court which would
be competent to hear a case if the parties had not entered into
an arbitration agreement is situated;” and

* aparty can file a cassation to the Supreme Court.”

The ADR Law also amended the rules on the recognition and

enforcement proceedings:

 the rules on appeal proceedings before a state court will, in
principle, apply to these proceedings;*

» the motion should be filed, in principle, with the court of
appeals in the jurisdiction of which the court which would
be competent to hear a case if the parties had not entered into
an arbitration agreement is situated;”

* a party can file an appeal (to a different bench of the same
court) in the case referring to the recognition and enforce-
ment of domestic awards;* and

* a party can file a cassation to the Supreme Court in the case
referring to the recognition and enforcement of foreign
awards. ™

The ADR Law enters into force on 1 January 2016 and will apply
to the proceedings initiated as of that date. At the time of writing,
the act has been enacted by parliament and is waiting to be signed
by the president.

As with Restructuring Law, the ADR Law brings useful tools
to improve arbitration in Poland. The statement of independence
required in all proceedings will create a spirit of trust towards
arbitrators. The reduction of time of post-arbitral proceedings
will reduce the overall length of pursuing claims. This is in line
with a series of steps taken in Poland recently to improve the

enforcement of contracts (between 2005 and 2012, the time to
enforce a contract in Warsaw was cut by a third; the overall time
and cost of enforcing contracts would place Poland among the
world’s top 25 economies, well ahead of the average EU rank
of 48).% Finally, transferring the case to the level of the court of
appeals means that the post-arbitral cases will be heard by some of
the best judges, highly trained and experienced. Furthermore, this
will also mean that the case law will be more unified.

It 1s worth noting that some concerns were raised regard-
ing reducing the two-tier post-arbitral proceedings to only one
instance with a possibility of filing a cassation with the State
Court. This is because the Polish Constitution of 2 April 1997
upholds the right to control judgments rendered in first instance.
Its article 78 prescribes that each person has the right to appeal a
decision or a judgment passed in the first instance. The exceptions
to this principle and manner of appealing should be described by
an act of the parliament. Under article 176 section 1, the court
proceedings are at least two-tiered.

The relationship between article 78 and article 176 of the
Constitution is crucial to evaluate whether all state court proceed-
ings in Poland, including post-arbitral proceedings have to be two-
tiered. This is because under article 78 there can be an exception to
the two-instance system and, prima facie, under article 176 there
cannot. Fortunately, this relation has been thoroughly described by
the case law. In the judgment of the Constitutional Tribunal of 13
June 2006 (SK 54/04), the Tribunal gathered its various previous
opinions in this matter. The case law seem to have developed a
principle under which the necessity to secure two-instance pro-
ceedings, as required by article 176 of the Constitution, pertains
only to those cases who were referred to the state courts ‘from the
very beginning’, and not to those cases, in which the state courts
intervene at later stages to control a non-court decision.”

Consequently, post-arbitral proceedings do not have to be
two-tiered. This possibility was used by the legislator, and hope-
fully this will help improve Poland’s position in the arbitration
world and make it a more arbitration-friendly jurisdiction, or
perhaps even an arbitration hub in central and eastern Europe.

Notes

1 These two provisions, pertaining to different kinds of bankruptcy,
were of similar wording.

2 Decisions of Court of Appeals of Warsaw of 16 November 2009,
file ref. No. 1 ACz 1883/09 and 18 November 2009, file ref. No. | ACz
1686/09.

3 Including article 174, section 1, points 4 and 5; and article 180

section 1, point 5, Code of Civil Procedure (CCP).

Arficle 144 (1), Bankruptcy Law.

Id.

Arficle 147a (1), Bankruptcy Law.

Arficle 147a (2), Bankruptcy Law.

Arficle 147a (3), Bankruptcy Law.
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Arficle 147a (4), Bankruptcy Law.

10 Article 258, Restructuring Law.

11 Article 277 (1) and (3), Restructuring Law.
12 Article 277 (4), Restructuring Law.

13 Article 311 (1), Restructuring Law.

14 Article 311 (3), Restructuring Law.

15 Article 192, Private International Law Act.
16 Article 1207, section 2, CCP

17 Article 367, section 1, CCP.

18 Arficles 398[1] and 398[2], CCP.

19 Article 1158, section 1, CCP.
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Article 210, section 2[2], CCP.
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Article 187, section 1, point 3, CCP.
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Article 1208, section 1, CCP.
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Id.

Article 1208, section 3, CCP.

Article 1213[1], section 2, CCP.

Id, section 1, CCP.

Article 1214, section 4, CCP.

Article 1215, section 3, CCP.

World Bank’s Report, Doing Business in Poland 2015, p. 45.

Cf, eg, judgments of the Constitutional Tribunal of: 8 December 1998
(K 41/97) and 11 June 2002 (SK 5/02).
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